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HAil tHE King!
A new Traditional Knowledge 
Bill aims to allow traditional 
communities the means to 
effectively commercialise their 
indigenous knowledge.

EASt AFRiCA FOCUS
The East Africa Community 
partners are being commended 
by international investors for 
their progressive approach 
toward innovation and 
intellectual property rights.  
We explore the region and  
their strategies.
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back to the early 70s when a regional seminar on patents and 
copyright for English-speaking African countries was held in 
Nairobi. That seminar recommended that a regional industrial 
property organisation be set up. In 1973, the United Nations 
Economic Commission for Africa (UNECA) and the World 
Intellectual Property Organization (WIPO) responded to a 
request by these countries to pool their resources in industrial 
property matters and establish a regional organisation. 

Following a number of meetings at ECA headquarters in 
Addis Ababa and WIPO in Geneva, a draft agreement on the 
creation of the Industrial Property Organization for English-
speaking Africa (ESARIPO) was prepared. This agreement, now 
known as the Lusaka Agreement, was adopted by a diplomatic 
conference held in Lusaka, Zambia, on 9 December 1976.

ARIPO was established to consolidate the resources of member 
countries in industrial property matters in order to avoid 
duplication of financial and human resources. This is why 
the preamble to the Lusaka Agreement states that members 
are “aware of the advantage to be derived by them from the 
exchange of information, and harmonisation and co-ordination 
of their laws and activities in industrial property matters”. 
Member states also recognise that the “creation of an African 
regional industrial property organisation for the study and 
promotion of and co-operation in industrial property matters 
would best serve” that purpose.

The 40th anniversary celebrations and inauguration of the 
new headquarters were graced by several ARIPO co-operating 
partners who delivered their congratulatory messages. These 
included: the World Intellectual Property Organization (WIPO), 
International Federation of Reproduction Rights Organisations 

The Vice-President of the Republic of Zimbabwe, 
honourable Emmerson Mnangagwa, was the guest 
of honour at the ceremony. Other dignitaries and 
guests who attended the event were members of the 

Council of Ministers of ARIPO, members of the diplomatic 
corps accredited to Zimbabwe, heads of international and 
regional co-operating partners, senior government officials 

from Zimbabwe and the member states, members of the 
Administrative Council of ARIPO and intellectual property 
practitioners. The new headquarters offer adequate office 
space, meeting rooms and modern conference facilities for 
the burgeoning staff complement.

Last year, ARIPO celebrated 40 years of work. Its history goes 

ARIPO CELEBRATES 
40 YEARS

Representatives of Adams & Adams were delighted to attend the historic 40th 
session of the annual African Regional Intellectual Property Organization (ARIPO) 
Administrative Council meeting held in harare, Zimbabwe, from 5-7 December 
2016. The meeting coincided with the inauguration of ARIPO’s new state-of-the-
art headquarters.

Last year, ARIPO celebrated 40 
years of work. Its history goes back 
to the early 70s when a regional 
seminar on patents and copyright 
for English-speaking African 
countries was held in Nairobi.

“

(IFRRO), Japan Patent Office (JPO), State Intellectual Property 
Office (SIPO) of the Republic of China, Groupement National 
Interprofessionnel des Semences et Plants (GNIS), European 
Patent Office (EPO), European Union Intellectual Property 
Office (EUIPO), Africa University, African Intellectual Property 
Organization (OAPI) and Mexican Institute of Industrial 
Property (IMPI-Mexico).

At the Administrative Council Session, amendments to the 
harare Protocol – which regulates the filing and prosecution of 
patents, utility models and industrial designs – were approved. 
The amendments were adopted by the ARIPO Administrative 
Council and came into operational effect on 1 January 2017. 
The amendments include new provisions regarding:

• Inventions excluded from patentability,
• Substantive examination request,
• The restoration of rights in respect of patents, utility 
models and industrial designs, and
• Post-grant amendment of the claims.

The Administrative Council also approved an increase in official 
fees with regard to patents and the introduction of new fees 
for certain patent-related services. 

Adams & Adams Partner, Nthabisheng 
Phaswana, at the entrance to the new 

ARIPO headquarters in Zimbabwe.

ARIPO Administrative Council Attendees 2016



NEW INDUSTRIAL PROPERTY ACT 
PROPOSED FOR TANZANIA 
A new Industrial Property Act is being 
developed to ensure the consolidation of 
patents and trade marks, and to include 

industrial designs and trade secrets. Darren Olivier and Menzi 
Maboyi travelled throughout East Africa, including Tanzania, 
in the fourth quarter of 2016. The purpose of the trip was to 
visit the Adams & Adams Associate Office in Dar es Salaam to 
assess its ongoing capabilities, review files and undertake a 
due diligence exercise on its operations. The team also visited 
the IP Registry offices which are located within the Business 
Registration & Licensing Agency (BRELA). NAMIBIA’S PRESIDENT  

SIGNS ACT
The Business and Intellectual Property 
Authority Act no. 198 of 2016  (“the 

BIPA Act”) was passed by Parliament and signed by President 
hage Geingob during a public signing ceremony on 12 
August 2016.

The BIPA Act provides for the establishment of the 
Namibian Business and Intellectual Property Authority 
(“BIPA”), a central body for the registration, regulation and 
administration of businesses and intellectual property rights. 
BIPA has already been up and running under the Companies 
Act. The establishment of BIPA is intended to improve service 
delivery and the administration of IP rights and company 
registrations in Namibia. The President has expressed his 
hope that this will attract the attention of foreign investors.

The practical implication of this legislation is that the 
registration of corporations, companies and intellectual 
property rights will no longer fall directly under the Ministry 
of Industrialisation, Trade and SME Development, but will 
now fall under the purview of the Business and Intellectual 
Property Authority (BIPA). 

One of the most important changes BIPA has introduced is 
the online registration of companies and close corporations 
through its website. It also appears that electronic patent 
applications will be possible soon. The BIPA Act is welcomed 
by local practitioners, but there are some concerns regarding 
the effective implementation of the Act. The Act is not yet in 
operation and is expected to come into force in March 2017, 
together with the new Industrial Property Act 1 of 2012, 
which is still awaiting regulations. 

THE SWISS-GHANA 
INTELLECTUAL PROPERTY 
PROJECT (SGIP)
In 2010, Ghana implemented the SGIP 
with the aim of ensuring that the IPR Laws 
in Ghana reflected its commitments under 
the World Trade Organisation (WTO) 
Agreement on the Trade Related Aspects 
of Intellectual Property Rights (TRIPS).

Under this project, there was a review of laws relating to  
IP and the drafting of accompanying regulations. This was a  
five-year programme which ended in 2015. On 21 January  
2016, Ghana introduced its National IP Policy and Strategy 
(NIPPS) based on the situational analysis compiled by the 
Ministry of Trade and Industry, the Ministry of Justice and the 
Attorney General’s Department. The strategy includes, but is  
not limited to:
• Exploiting IP rights for the accelerated growth in technological 

and industrial development in Ghana;
• The 34 projects that have been agreed on for a period of five 

years (2015-2020) in order to achieve objectives; and
• The amendment of existing laws on patents, designs and 

geographical indications, along with completing automation of 
IP registration process.

REgiOnAl HigHligHtS

OAPI VISIT AND GEOGRAPHICAL  
INDICATIONS SEMINAR
Simon Brown and Menzi Maboyi travelled to yaoundé, Cameroon 
in November 2016 to meet with officials from OAPI and discuss 
developments within the regional filing body. They also visited 
the Associate Office to review files and ensure proper oversight 
was being provided over matters.  

On the occasion of its 54th anniversary, OAPI organised a 
seminar on geographical indications on 8 September 2016 
within the framework of the Program for the Support and 
Implementation of Geographical Indications (PAMPIG). 
Consideration is already being given, both to the adoption of 
a plan for the establishment of an arbitration and mediation 
centre, and to the adoption of a draft regulation on arbitration 
and mediation. Official fees are maintained. We were unable to 
obtain statistics, but will provide them in due course when we 
receive them. 

BOTSWANA VISIT & YOUNG 
INNOVATORS’ WORKSHOP
Representatives from Adams & Adams, 
led by Eugene honey, travelled to 
Botswana to meet with the Registrar of 

the Company and Intellectual Property Authority (CIPA), Tim 
Moalusi, as well as Registry officials to discuss outstanding 
matters and current developments, and assess the 
operations of the Associate Office.

The visit coincided with the sub-regional intellectual 
property workshop for young innovators, organised by WIPO, 
the Africa Innovation Forum (AIF) and JPO. The workshop 
also happened at the same time the annual Africa Innovation 
awards took place. honey was invited to present a paper 
and sit as a panellist for the session on valuation of IP assets, 
commercialisation and monetisation.

In November, Adams & Adams was invited by CIPA to 
attend a stakeholder meeting to discuss the proposed review 
of the Industrial Property (IP) Act 2010.

DJIBOUTI’S ACCESSION TO  
THE PATENT COOPERATION 
TREATY (PCT)
On 23 June 2016, the Minister 
Delegate to the Ministry of Economy 
and Finance, hassan houmed 
Ibrahim, deposited Djibouti’s instrument 
of accession to the PCT with WIPO. With the accession 
of Djibouti, the PCT has reached the milestone of 150 
member states. Prior to Djibouti’s accession to the PCT, 
patent protection was only available by way of a convention 
application or a non-convention application. The accession of 
Djibouti to the PCT provides applicants with the opportunity 
to enter the PCT international phase, thereby receiving the 
benefits of search and examination reports and patentability 
analysis issued by WIPO, which will assist applicants in making 
informed decisions about entering the national phase.

KENYA VISIT REVEALS REGISTRY 
OFFICE DIGITISATION EFFORTS
Darren Olivier and Menzi Maboyi travelled 
to East Africa, including Kenya, in the final 
quarter of 2016. The purpose of the trip 

was to visit the Adams & Adams Associate Office in Nairobi to 
assess its ongoing capabilities, review files and undertake a due 
diligence exercise on its operations. They also visited the new 
Managing Director of the Kenya Industrial Property Institute 
(KIPI), Slyvance A Sange, at the Registry offices. The Registry’s 
efforts to digitise its operations over the next few years are 
indeed impressive.   

CHANGES TO TRADE MARK LAW INTRODUCED 
BY LIBERIA IP ACT
The new Liberian Industrial Property Act, 2014 (“the New Act”) 
was approved by the Liberian house of Representatives on 14 
June 2016 and is now in force.  The new Act repeals both the 
Copyright Act of Liberia 1997 and the Industrial Property Act of 
Liberia 2003 (“the 2003 Act”) and provides for the protection 
of copyright, trade marks, geographical indications, industrial 
designs, patent and utility models and lay-out designs of 
integrated circuits. The regulations are still being drafted and 
there is still some uncertainty regarding a number of aspects. 
Adams & Adams has established an Associate Office in Liberia in 
line with its long-term strategy for IP development in Africa and 
better service and costing to its clients.

MADAGASCAR IP POLICY
In 2016, the Malagasy Government elaborated on its IP 
innovation policy and national strategy, focusing on. The main 
foci of the strategy are:      
• The modernisation of Madagascar’s IP system, including 

legal framework and IP administration;
• The promotion of innovation by use of IP matters for 

technology development; 
• Strengthening capacities in patent document searches; and 
• Strengthening peasants’ and artisans’ capacity for using IP 

matters like geographical indication, collective trademarks, 
models and design.
For the implementation of the strategy, a TISC (Technology 

and Innovation Support Center) has been opened at the 
Trademark and Patent Office (OMAPI) with the support  
of OMPI.

NIGERIAN CYBERCRIMES ACT PASSED
In 2016, Nigeria passed the Cybercrimes Act, which paves 
the way to finding solutions to the upsurge of cybersquatting 
and other internet offences that increase daily in Nigeria. 
The Cybercrimes Act specifically criminalises the act of 
cybersquatting and make it an offence to register or use  
an internet domain name in bad faith, ie. with an intent to  
profit from the goodwill of a trademark belonging to someone 
else or to make a profit by selling the domain name to the 
rightful owner. GA
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The meeting was arranged by the World Intellectual 
Property Organisation (WIPO) in conjunction with 
the EAC members’ various Ministries of Trade and 
Industry. Counsellor at the WIPO Regional Bureau for 

Africa, Emmanuel Rugomboka, said that African countries need 
to create an enabling environment for knowledge production, 
protection and exploitation for economic, social, cultural and 
technological development. The first undertaking to do this is 
the building of juristic respect for IP rights. he also explained that 
an IP system creates the necessary legal environment for the 
protection, acquisition and transmission of intangible rights, such 
as patents, utility models, trademarks, industrial designs and 
geographical indications.

Francois Kanimba, the Minister for Trade & Industry in Rwanda, 
challenged the participants to explore ways through which 
African countries can address Intellectual Property Rights issues 
in order to position themselves as real game-changers for the 
continent, especially as the African economy continues to 
diversify further. The 2016 Global Innovation Index (GII) indicates 
that the sub-Saharan Africa region is performing well on the 
innovation front. There are nine African economies ranked in this 
year’s top 100 economies in the GII, including Mauritius, South 
Africa, Kenya and Rwanda. And while the continent’s economies 
attempt to preserve its current innovation momentum, helping 
innovators protect their intellectual property rights through 
incentives and judicial support would be paramount.
During the colloquium, the minister announced that his 

government, with the support of WIPO, had started an 
elaboration of the National IP Strategy with the first draft 
expected to be available by June this year. A large focus of the 
strategy lies in working with the courts and enforcement agencies 
to improve the reporting and recording of information, and work 
with IP rights owners to better understand the issues they face. 

ABOUT THE EAC 
The East African Community (EAC) is a regional 
intergovernmental organisation of six partner states: the 
Republics of Burundi, Kenya, Rwanda, South Sudan, the United 
Republic of Tanzania and the Republic of Uganda – with its 
headquarters in Arusha, Tanzania.

The EAC is home to 150 million citizens, of which 22% is the 
urban population. It has a land area of 1,82 million km2 and 
a combined Gross Domestic Product of US$146 billion (EAC 
Statistics for 2016). As one of the fastest growing regional 
economic blocs in the world, the EAC is widening and deepening 
co-operation among partner states in various key spheres for 
mutual benefit. These include political, economic and social 
spheres. The regional integration process has focused on the 
East African Customs Union, the establishment of the Common 
Market (2010) and the implementation of the East African 
Monetary Union Protocol.

The Traditional Knowledge Bill is the second dedicated 
piece of legislation in the last five years to attempt 
to allow traditional communities the means to 
effectively commercialise the indigenous knowledge 

of these societies. The first was the Intellectual Property Laws 
Amendment Act, which was signed by President Zuma in 
December 2013, but is not yet in force because of a delay in 
producing associated regulations.

It is envisaged that, among other things, both pieces of 
legislation entail forming partnerships to co-ordinate the 
protection, management, enforcement and, ultimately, the 
commercialisation of traditional knowledge. 

In late January 2016, Zulu IP holdings, acting on a mandate 
from King Goodwill Zwelithini, took further steps to assist 
the Zulu nation in protecting and nurturing its heritage and 
indigenous knowledge systems by appointing an organisation 
– the Ingqumunga Royal Foundation – to serve the Zulu nation 
as its beneficiary. “Until recently, Zulu cultural heritage has 
enjoyed little formal protection or central management and 
has been exploited not only in South Africa, but also beyond its 
borders,” said the King. “For example, use of Zulu imagery and 
expressions on theme parks, video games, airports, and food 
and beverages around world have allowed others not only to 
profit from the culture of the Zulu nation, but to also change 

the perception of it because it has been uncontrolled.”

Zulu IP holdings has already achieved success in the 
commercialising of Zulu IP through the appointment of Bayede 
Marketing, spearheaded by CEO Antoinette Vermooten. 
Vermooten, in partnership with the King and Zulu nation, 
has successfully created a brand around the distinctly Zulu 
greeting, “hail the King” (“bayede”) and a Royal certification. 
The initiative also includes the novel concept of selling wines 
with Zulu beadwork adorning the neck label of the bottles, 
creating demand for local leaders. The model has been so 
successful that it has been taught at one of South Africa’s 
leading business school, GIBS, and the wines are sold in 
distribution networks that include Walmart in the USA, and 
others in China, Russia and the United Kingdom.

The Zulu community is mooted as one of Africa’s most 
powerful traditional nations. Though largely based in South 
Africa’s province of KwaZulu-Natal, which is home to the royal 
household, the nation is said to have over 30 million followers 
spread throughout most of sub-Saharan Africa. The community 
has been ruled by many famous kings, including Dingaan, 
Shaka and Cetshwayo, who represented a nation as fearless as 
it was powerful. 

For the last 42 years, the nation has been represented by 
King Goodwill Zwelithini, whose reign has experienced the 
vast changes in South Africa during this time, and who has 
successfully led his nation throughout. his role is very much 
that of a modern monarch, combining deep traditions,  
customs and the essence of being Zulu in changing 
contemporary society. 

HAil tHE King!
South Africa’s Traditional Knowledge Bill 
(the Protection, Promotion, Development 
and Management of Indigenous 
Knowledge Systems Bill) was in the 
spotlight after the National Assembly’s 
Science and Technology Committee called 
for written submissions by 16 December 
2016. Darren Olivier discusses.

tHE ZUlU nAtiOn And SOUtH AFRiCA’S 
tRAditiOnAl KnOwlEdgE REvOlUtiOn
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SUSTAINABILITY IN INNOVATION:
 THE EAC EXAMPLE

 EAC has a    
      market size of
150 million

Members of the judiciary from the East African Community (EAC) partner states 
met in Kigali, Rwanda, on 25 January 2017 at the Sub-Regional Colloquium on 
Building Respect for Intellectual Property Rights for Judiciary to discuss the status 
of Intellectual Property rights protection in the region.

DID yOU KNOW....

Adams & Adams’ Darren Olivier advises on the initiative, 
together with his team which includes Lita-Miti Qamata. 

Both are part of the firm’s IP Commercialisation team.

Further details on Rwanda’s National IP Strategy 
and any further EAC IP developments will be made 

available on the company website (www.adamsadams.
com) periodically, or in upcoming editions of Adams 

on Africa. For more information or advice on IP 
in East Africea, email: kenya@adamsadams.com

people?



KENYA’S DRIEST DIAPER?
In a recent advertising dispute in Kenya, the Advertising 
Standards Committee (“ASC”) confirmed that comparative 
advertising is permitted, provided that it is not disparaging and 
that the advertising claims are capable of substantiation and 
are not misleading. 

The parties to the dispute were Kimberly-Clark (KCSSA) East 
Africa Limited (“the Complainant”) and Procter and Gamble 
International Operations (“the Respondent”). 

By way of background, both parties operate in the baby care 
industry. Specifically, they manufacture disposable diapers. 

The Complainant is the owner of the hUGGIES trademark and 

the Respondent is the owner of the PAMPERS trademark. Both 
trademarks are used and are well-known in relation to baby 
care products. Indeed, the parties are direct competitors in the 
baby care industry. The complaint filed with the ASC related to 
the Respondent’s PAMPERS BABy-DRy in-store marketing and, 
in particular, the claim that PAMPERS BABy-DRy diapers are 
Kenya’s DRIEST diaper. 

The Complainant made the argument that the ‘advertised’ 
claim, rather than simply referring to the quality and  
dryness of PAMPERS diapers, was a superiority claim  
which compared the quality and dryness of PAMPERS  
diapers with competitive  
diapers in Kenya and suggested 
that no other diaper in Kenya 
was drier than PAMPERS. The 
Complainant further argued  
that no disclaimer had been 
added to the claim to qualify  
its meaning and, as a result, it  
was misleading. 

DIAPER DISCORD  
AND A “GULF” WAR

Lisa van Zuydam reviews two 
crucial trade mark litigation 
matters in Kenya in 2016.
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A GULF WAR: TRADEMARK 
OPPOSITION IN KENYA
In a recent decision of the Assistant 
Registrar of Trade Marks in Kenya, 
an opposition to trademark 
application no. KE/T/2012/76147 
GULFTEX (depicted below) in class  
4 by Gulf International Lubricants 
was upheld.

The opposition was based on prior registrations in Kenya for 
the GULF trademarks in class 4, in respect of the identical goods 
(being oils and lubricants), and the fact that these trademarks 
are well-known.

When assessing the similarity between the GULFTEX and the 
GULF and GULF logo marks, the Registrar took into account 
that while marks must be viewed as wholes, marks are identical 
where they reproduce, without any modification or addition, all 
the elements constituting the mark, or where when viewed as a 
whole, they contain differences so insignificant that they can go 
unnoticed by an average consumer.

The Registrar found that the dominant element of the marks 
is the word GULF and that the addition of the suffix “TEX” to 
the word “GULF” by the Applicant is insignificant and does 
not enable the Applicant’s mark to act as a badge of origin for 
the goods in respect of which registration is sought in class 4. 
This was found to be due to the fact that the Applicant had 
admitted that the term “TEX” is borrowed from the English term 
“texture” which had been incorporated in the Applicant’s mark 
to denote that texture of the products. The term was found not 
to distinguish the mark.

While the Registrar again recognised that the marks must 
be considered as wholes, without splitting them into their 
respective elements, the Registrar did find that the structure of 

the trademark is key when considering the similarity of the two 
marks and that where prefixes are identical or similar, confusion 
or deception is likely to occur, as compared to where the similar 
or identical elements are suffixes.

In an effort to distinguish the goods covered by the application 
as compared to the goods covered by the prior registrations for 
the GULF and GULF logo marks, the Applicant argued that the 
parties’ products had different characteristics such as colour, 
dropping point, the soap type, texture, temperature range  
and viscosity.

The Registrar held that these type of characteristics are not 
relevant when assessing the similarity of goods and that  
the test established and applied in other cases, including the  
case of British Sugar PLC vs James Robertson and Sons Limited,  
is applicable.

Contrary to what the Applicant argued, the Registrar found  
that the mark GULF has nothing to do with the character of 
goods in class 4 nor is it descriptive of such goods. The GULF 
trademark was found to be a strong mark which should be 
afforded protection.

With regard to the second ground of opposition, the Registrar 
went through the exercise of discussing all of the factors and 
evidence which is required in order to prove that a mark is well-
known, particularly in Kenya, but found that insufficient evidence 
had been adduced to prove that the GULF trademarks are well-
known in Kenya.

Registration of the GULFTEX trademark in class 4 was 
nevertheless still refused on the basis that it is so similar to 
the GULF trademark that registration would be contrary to the 
provisions of Section 15(1) of the Trade Marks Act, Cap 506 of 
the Laws of Kenya, and results in a win for Gulf International 
Lubricants Limited.



The Nairobi Garage runs two hubs that provide working 
spaces in an entrepreneurial atmosphere. Its newest  
branch will host around 70 companies, bringing its total 
membership to 100 start-ups. “What you get with the  
Garage is a ready-made and very active community of 
innovators, looking to learn with and help one another,”  
says General Manager hannah Clifford. It also makes it  
easy for foreign investors who want to get a foothold in  
Africa to back these local innovators. 

The hubs give entrepreneurs a workspace with Internet 
access, business mentoring and networking opportunities, 
often helping them find financial backing to develop their 
ideas and see if they fly.

Nairobi’s Strathmore University, for example, hosts the iLab 
and iBiz incubator centres, and provides access to databases, 
information systems, archives, online collaboration 
and interactive learning facilities used by all of Kenya’s 
universities. Another prominent player is m:Lab East Africa, 
supported by the World Bank, the University of Nairobi, 
the World Wide Web Foundation, the ihub and private 
firm eMobilis. The m:Lab has spawned many start-ups 
through its annual Pivot East competition, which encourages 
entrepreneurs to formalise their vision and compete for the 
seed funding and business coaching offered to five winners 
every year.

A paper for the World Development Report 2016 assessed 
Africa’s tech hubs to see why they have a high failure rate 
and what makes for success. It studied 11 hubs in Kenya 
and found they were all run by civil society or academic 
institutions, with none led by the government. The report 
said Nairobi’s tech space prides itself on thriving in spite 
of – rather than thanks to – the government. Even the 
government plan to set up a smart city has stalled, while 
private sector efforts have flourished, often supported by 
established enterprises keen to extend the talent pool.

The best thing the government could do to increase the 
chance of success, the report suggests, is lower the cost of 
doing business with tax breaks; easier processes to create 
a company; easier access to finance; and awarding work 
permits to skilled foreigners.

Kenyan-born Erik hersman has been crucial in bringing 
together entrepreneurs, designers and the investment 
community to run organisations like the ihub, one of Africa’s 
most successful IT innovation hubs. Google, Microsoft and Intel 
are among its backers, keeping them close to innovative ideas 
and promising young employees.

For every success, there are many failures, of course.  
“Kenya promoted itself successfully as ‘Silicon Savannah’  
and has to some extent been a victim of its own self- 
publicity,” says Russell Southwood, CEO of Balancing Act, a 
telecoms, Internet and media consultancy. “In terms of start-
ups over the last five years, Kenya has gone through the hype 
curve and come out the other side. Many of the current start-
ups are wiser and more knowledgeable, but scaling up remains 
a challenge.”

Many entrepreneurs launched their companies fresh from 
college, believing their coding and IT expertise would 
guarantee success. But often they lacked the necessary 
contacts and business skills to connect with the market. 
Kenya’s tech hubs concentrated on these youngsters, whereas 
in more developed markets, successful entrepreneurs usually 
have more industry experience, Southwood says. however, the 
number of incubators continues to grow, and Kenya now has 
about 27. 

It’s essential really, because nobody can develop solutions 
to Africa’s problems like Africans themselves. Nairobi was 
the birthplace of M-Pesa, the now world-famous mobile 
money system used by Kenya’s unbanked masses to buy 

everything from bread to airplane tickets. Nairobi is also 
where Ushahidi began. Ushahidi is a software that allows 
anybody to contribute information to maps that show where 
protests are erupting or areas where help is needed in a crisis. 
Ushahidi was used to help direct clean-ups after earthquakes 
in Nepal and haiti.

The success of Nairobi’s IT hubs has come through the raw 
need to develop solutions for daily problems and from the 
ubiquity of smartphones, creating an instant audience for 
mobile apps that hit the spot. These include apps to help rural 
farmers see the price they will get for their crops at various 
markets and to access agricultural tips from experts. Where 
there’s a need, there’s usually a Kenyan way.

NAIROBI’S  
BUzzING INNOVATION HUBS

The hubs give entrepreneurs 
a workspace with 
Internet access, business 
mentoring and networking 
opportunities, often helping 
them find financial backing 
to develop their ideas and 
see if they fly.

“

The spirit of innovation has infected young Kenyans like a computer 
virus, turning Nairobi into a seething hub of hi-tech entrepreneurship. 
Lesley Stones investigates.

The iHub  
        has supported over

with expertise ranging from 
cloud software and 
fingerprint scanners 
to designing high-level 

medical devices.

  150 start-ups  
       and 1 300 jobs,

Where there’s a need, there’s 
usually a Kenyan way.“
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Bustling, humid Nairobi is the gateway to East Africa 
and the region’s primary business hub. Although East 
Africa is a region with developing world challenges, 
Nairobi’s economy and populace is resilient. The 

locals are friendly and Kenya’s youthful spirit delivers a great 
sense of optimism about the country’s future. Nearly 60% 
of the population is under the age of 25 and an increasing 
number of citizens are now accessing higher education and 
joining the capital’s workforce.

According to reports, much of Nairobi’s sprawling 
development and construction work has been driven by 
Chinese companies. Chinese firms have invested almost US$1 
billion into Kenya in a bid to access resource-rich East Africa 
where oil and gas companies are continuously tapping into 
huge new resources. With an average 5,46% annual growth 
in economic output since 2004, the Kenyan economy is firmly 
on the rise. Korean electronics manufacturer Samsung has 
developed a new assembly plant for Nairobi, positioning the 
city as its new East African centre of operations.

Kenya is also a member of the Paris Convention, ARIPO 
(harare Protocol), the Madrid Agreement and Protocol, and 
the WTO/TRIPS. The country is also a member of regional 
intergovernmental organisation, the East Africa Community 
(EAC). On the Global Innovation Index for 2016, Kenya ranked 
80th in the world.

NAIROBI 
WHAT YOU NEED TO KNOW
Kenya is renowned for its popular safari and tourist circuit, but there’s more 
than meets the eye in its bustling metros. Nairobi offers excellent business 
opportunities for investors ready to tackle East African prospects. 

USEFUL INFO
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WHERE TO STAY: 

Time 
Kenya is on Eastern African Time (EAT) of 
GMT+3, with no Daylight-Saving Time.  
Currency   
The currency is the Kenyan shilling (KES). you  
can change money at banks, hotels and forex 
bureaux, which are plentiful in Nairobi. 
Electricity   
Kenyan plug sockets are the same as the  
UK’s, with three square pins. The standard  
voltage is 240V. 
Communications  
The city has good mobile phone coverage and 
several Internet cafés, with a growing number  
of cafés and bars offering wifi hotspots. 

Weather  
This is a tropical climate and Nairobi has a pleasant 
temperature year-round due to its altitude. Most 
rain falls during the warmest, wettest months of 
March, April and May, as well as in November to 
December. July and August are dry and cooler.  
Public transport  
Taxis are widely available, parked outside hotels 
and tourist areas, or you can order one by phone. 
They’re not metered, so agree on a price up-front. 
Buses run throughout the city on regular schedules 
and tickets are bought on board. 
Airport to city centre  
Jomo Kenyatta International airport is 15km  
from town. 

Hemingways 
Nairobi

Villa Rosa 
Kempinski Hotel

Nairobi Serena Hotel

The Heron 
Portico Hotel

Fairview Hotel



technology in the developed markets of the west has been 
the extremely busy air traffic. Conversely, Africa has relatively 
little air traffic and let’s not forget it’s sizeable (you can fit 
most of western Europe into the Congo Basin) and has a low 
population density outside the major cities, making it a much 
safer and more sensible place to test commercial drone routes.
This combination of open skies and open-minded policy-
making has led some of the world’s leading avionic and drone 
tech companies setting up shop in Rwanda. Foster+Partners, 
a leading UK design firm, is building Rwanda’s first drone port, 
with additional ports to be completed by 2020. The drone 
port consists of two “terminals”. The Red Line will use smaller 
drones for the delivery of medical and emergency supplies 
across the country, while the Blue Line will transport larger, 
high-value payloads including spare parts, electronics and 
ecommerce deliveries. The Blue Line will help cross-subsidise 
the Red Line, ensuring the port is commercially sustainable.

REASSESSING THE REGULATIONS
While the drone business is expanding, not only in Africa but 
also across the globe, there are only a handful of training 
providers, which has resulted in thousands of uncertified and 
illegal pilots taking to the skies. Braam Botha, Chief Operating 
Officer at UAV Industries, a South African company that’s been 
certified to operate drones and train drone pilots, says the 
sector’s in urgent need of upskilling and compliance. 

“As the first drone operator in Africa, we know it’s important 
to promote proper education and awareness,” says Botha. 
“you can’t fly a plane without a licence, so you also shouldn’t 
operate a drone outside of the legal framework. you need 

a pilot’s licence and an operating certificate, while the drone 
needs to be certified as well.”

he points out that there remain many positive uses for  
drones, especially in a commercial context. “you can 
create business value, foster social upliftment or use it for 
environmental purposes such as anti-poaching and erosion 
management. As drones become more accessible to a wider 
audience, we need to ensure that the industry grows in a safe 
and integrated manner.”

As the interest in this technology increases, it’s inevitable  
that legislation will be crafted around its various uses. It’s an 
exciting time in tech and certainly a great trend to keep our legal 
eyes on. 

THE UPS & DRONES  OF TECHNOLOGY  
IN AFRICA

You can create business value, 
foster social upliftment or use 
it for environmental purposes 
such as anti-poaching 
and erosion management. 
As drones become more 
accessible to a wider 
audience, we need to ensure 
that the industry grows in a 
safe and integrated manner.
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The East Africa Community (EAC), a customs and 
common market union that allows the free movement 
of people and goods between Burundi, Kenya, Rwanda, 
Tanzania, Uganda and South Sudan, is promoting 

enlightened integrative, economic and pro-growth policies to 
give local and international entrepreneurs the confidence to 
invest in the region.

Much like the rapid growth in mobile phone technology in 
the new millennium, a similar tech revolution is underway. 
Its beginnings are in Rwanda with the design, testing and 
deployment of commercial drone technology.

RWANDA ON THE RISE
One of the advantages of rapidly adopting new technology is 
that it allows one to leapfrog the current status quo. In the 
late 90s, just before the mobile phone revolution was starting 
to take hold, it was estimated that there were more fixed-line 
phones in Manhattan than across the entire African continent. 
Today, the continent has more mobile subscribers than the 
USA and the total value of the industry in Africa is estimated at 
US$70 billion.

Africa is an early adopter when it 
comes to utilising drone technology. 
We look at what’s happening in East 
Africa and an SA expert weighs in  
on the regulations guiding this  
growing technology.

Under the leadership of Rwanda’s Paul Kagame, dubbed “the 
Digital President”, his cabinet has implemented a forward-
thinking aviation and ICT policy, and it has come at an 
opportune time. Rwanda and the greater EAC region have a 
historical legacy of poor road infrastructure. The cost of getting 
goods from A to B can be astronomical, and delivery times 
can be protracted at best. So it would make sense to explore 
alternative, cheaper and faster ways of transporting goods 
across the region.

One of the challenges with the testing of commercial drone 

Keeping an eye on Drone and Artificial Intelligence 
Law in South Africa are Andrew Molver and Gabrielle 

Dewey of Adams & Adams. For assistance, contact 
Gabrielle Dewey Gabrielle on dewey@adamsadams.com



C
LA

SS
IF

IC
A

TI
O

N
A

p
p

e
n

d
e

x 
I -

 n
o

 t
ra

d
e

 in
 t

h
e

 s
p

e
c

ie
s 

lis
te

d
A

p
p

e
n

d
ix

 II
 -

 t
ra

d
e

 is
 re

g
u

la
te

d
  

(r
e

fe
rs

 t
o

 s
p

e
c

ie
s 

th
a

t 
a

re
 p

ro
te

c
te

d
 in

 a
t 

le
a

st
 o

n
e

 c
o

u
n

tr
y)

obligations, the parties can recommend that the country is put 
under sanction so it cannot continue trading or issue permits,” 
she explains.

CITES’ collaborative approach, combined with the punitive 
consequences of breaking the rules, is part of the organisation’s 
success. “What gives CITES more teeth is the decision-making 
mechanism,” explains Mrema. “With all other environmental 
treaties – with the exception of the International Whaling 
Commission – the decision-making is by consensus. All parties 
have to talk, agree to disagree and compromise. With CITES, the 

moment there’s a disagreement on an issue, it’s put to a vote.”
Another important aspect of the treaty is the fact that not 
protecting the endangered species has an economic impact,  
she says. “Countries will go out of their way to avoid being put 
under sanction.”

This peer-based policing system is highly effective and is 
supported by the efforts of organisations like UNEP, who 
aim to affect a global mind-set shift towards the sustainable 
preservation of natural resources, plants and animals through 
educational and awareness drives.
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The CITES CoP17 conference attracted over 3 500 
delegates from 180 countries, who met to discuss and 
debate 64 proposals affecting species such as rhino, 
pangolins, elephants, sharks, turtles and indigenous 

trees like the African cherry and the rosewood. 

Elizabeth Mrema, Director: Law Division at the United Nations 
Environment Programme (UNEP), shares her insights on the 
conference: “CITES’ issues are sexy issues. When you’re talking 
rhino and elephants, the room is full,” she says. however, it’s 
less so when the discussion turns to timber, the helmeted 
hornbill, manta rays and anteaters, but these species are also 
in need of protection. The fact that South Africa hosted the 
event ensured that African wildlife took centre stage last year. 

“The priority of national issues is always paramount for the 
host country,” Mrema explains. “And it seems that only when 
there’s an overlap of regional interests that this is put on the 
table. An example of this was the joint press conference held 
by South Africa, Zimbabwe and Namibia over the right to trade 
in ivory stockpiles.” Despite the show of regional solidarity, 
West and Central African countries rejected the bid for 
permission to sell off stockpiles under tight regulation. 

This means rhino remain protected under CITES’ Appendix 
I and II classifications. Asian elephants and many African 
elephant species are listed under Appendix I, although some 
African elephants fall under Appendix II. 

HOW THE CLASSIFICATIONS WORK
Mrema explains that there’s no trade at all in species listed 
in Appendix I. Appendix II refers to species protected in at 
least one country that has asked for CITES’ help in regulating 
the trade. “In Appendix II, trade is regulated, so there are 
measures to ensure that trade takes place in a sustainable 
manner and that there’s no threat to extinction,” she says. 

Export and import permits for species listed in Appendix II 
are issued and monitored by each country. Failure to do so 
sees the convention’s peer-review mechanism kick in, which 
can result in sanctions. “If a country has not fulfilled specific 

MAKING SENSE OF CITES

Last year, South Africa played host to the Convention on International 
Trade in Endangered Species of Wildlife, Fauna and Flora – CITES 
(pronounced site-eez). CITES was drawn up to prevent the over-
exploitation of wildlife and to prevent international trade from 

threatening any species. Cara Bouwer explains.

All parties have to talk, agree to disagree 
and compromise. With CITES, the moment 
there’s a disagreement on an issue, it’s put 
to a vote.
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The commercial success of mobile applications 
has resulted in an increasing interest in protecting 
associated intellectual property rights, such as 
patents, trade marks and copyright. Johnny  
Fiandeiro explains. 

A mobile app is a computer program designed to run on a 
mobile device, such as smartphones and tablet computers, 
and comprises software on the mobile device that interacts 
with various servers.
In general, an invention is patentable if it’s novel and 
inventive, but computer programs as such are generally not 
patentable. Mobile apps, however, and other computer-
implemented inventions are typically protected by means 
of method claims in a patent specification – the method 
involving a series of steps, in respect of which a patentee 
claims exclusivity.

To understand whether or not, and how, an app can be 
patented, it’s useful to determine whether the app addresses 
a problem in a unique way. 

In practice, however, it’s usually only the very specific features 
of an app that meet the relatively stringent criteria of novelty 
and inventiveness required for patentability. 

A common query, especially when considering the speed  
at which mobile apps are launched and implemented, is 
whether it’s worth protecting a mobile app against replication. 
This is a valid query and concern and, in many respects, the 
patent system is not well-suited for protecting mobile apps 
because of related costs and time frames. Despite these 
factors, there are circumstances in which it makes very good 
sense to apply for patent protection for a mobile app (or at 
least for specific features of the app, as discussed above). In 
general, a patent is likely to provide the greatest commercial 

benefit where:
• the expected lifespan of the technology is relatively long, 

typically at least three years; 
• the technology is of broad general interest, appeal or 

application; and 
• there is scope for competitors to use the technology in their 

own apps, either to compete directly, or to develop new 
variations and applications of their own.

WhatsApp is a good example of a start-up which put all  
its energy into developing its product and did not pursue 
patent protection (initially, at least). Facebook acquired  
no patents when it bought WhatsApp, although it currently 
has around six patent families. Arguably, patents would  
not have helped WhatsApp in any event because it  
created value through rapid growth of a low-cost service  
to connect users together. Even a competitor who tried  
to copy WhatsApp would have struggled to gain traction 
among users. 

As with all inventions, including mobile apps, the pros and 
cons of obtaining patent protection as set out above need to 
be carefully considered within the context of the commercial 
value (or potential commercial value) of the invention.

DEBUGGING MOBILE  
APP PATENT PROTECTION

As with all inventions, including 
mobile apps, the pros and cons of 
obtaining patent protection as set 
out above need to be carefully 
considered within the context of 
the commercial value (or potential 
commercial value) of the invention.

“
Danie Strachan looks how a recent 
judgment provided clarity with regard to 
the principles of product liability in the 
context of the CPA.

On occasion, consumers might purchase goods 
that cause harm or injuries. Before South Africa’s 
Consumer Protection Act (CPA) came into force, a 
consumer had to prove that the harm was caused by 

the negligence or intent of the supplier of the goods. however, 
the CPA changed this position.

In terms of section 61, a goods supplier is liable for harm 
caused as a consequence of supplying unsafe goods, a product 
failure, defect or hazard in goods, or inadequate instructions 
or warnings, irrespective of whether the harm resulted from 
any negligence on the producer’s part or not. In essence, the 
consumer merely needs to prove that the goods caused harm 
and does not have to prove fault on the part of the supplier.

In a recent case, a cyclist sued Eskom for severe electrical 
burns sustained after coming into contact with a low hanging 
power line while cycling. The cyclist’s claim was based on the 
strict liability placed on suppliers in terms of section 61 of the 
CPA. he alleged that the harm was caused due to the electricity 
supplied by Eskom and that Eskom was therefore liable. The 
Pretoria high Court held that Eskom was strictly liable in terms 

of section 61 of the CPA, stating that liability extended to “any 
natural person” who suffered harm caused by a supplier and 
not only a consumer within the context of the CPA. 

Eskom appealed against the high Court’s judgment. The 
Supreme Court of Appeal (SCA) examined the CPA as a whole 
and considered the legislature’s intention. It decided that the 
plaintiff, as a cyclist, was not a consumer in relation to Eskom 
because there was no consumer transaction with Eskom, as 
a supplier of electricity, in the ordinary course of business. 
The plaintiff was also not the user of the electricity when the 
incident occurred. The SCA concluded that Eskom was not 
liable for the harm in terms of section 61 of the CPA and the 
appeal was therefore successful.

This judgment provides clarity with regard to the principles 
of product liability in the context of the CPA. Suppliers can 
now be sure that the CPA’s provisions cannot be used to hold 
them liable for harm or damages that were caused outside the 
scope of a consumer transaction. however, this does not mean 
that the supplier will escape responsibility. The supplier may 
still face liability under the common law, but the person who 
suffered harm would have to prove that the harm arose as a 
result of the supplier’s fault.

SOUTH AFRICA’S SUPREME COURT 
CLARIFIES SCOPE OF CPA’S PRODUCT 

LIABILITY PROVISIONS
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For queries regarding the provisions and requirements  
of South Africa’s Consumer Protection Act, contact the 

Commercial & Litigation department at Adams & Adams. 


