


INTRODUCTORY REMARKS
TWO PIECES OF LEGISLATION RELEVANT TO TODAY’S 
DISCUSSION:
1. Community Schemes Ombud Services Act (Act No 9 OF 

2011) (“CSOS Act”) and Regulations (“CSOS Regulations”) –
applicable to all “community schemes”. 

2. Sectional Title Schemes Management Act (Act No 8 of 
2011) (“STSMA”) and the Regulations published in terms 
thereof (“STSMA Regulations”) – applicable to “sectional 
title schemes” only. 

BACKGROUND – DEPARTMENT OF LAND AFFAIRS (DEEDS OFFICE)
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APPLICATION OF THE CSOS ACT
 The CSOS Act applies to all “community schemes”.
 In terms of the CSOS Act the term “community scheme” 

refers to any scheme or arrangement where there is shared use 
of and responsibility for parts of land and buildings including: 

a. Sectional titles development schemes;
b. Share block companies;
c. Home or property owners associations;
d. Housing schemes for retired persons; and
e. Housing co-operatives. 
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ESTABLISHMENT OF THE COMMUNITY 
SCHEMES OMBUD SERVICE (“THE OMBUD”) 

 A “public entity” (as contemplated in the PFMA) established in terms of the CSOS Act.
 Established primarily to regulate the conduct of parties within community schemes and to 

ensure their good governance. 
 An institution of the National Department of Human Settlements.
 Governed by a Board of Directors who are appointed by the Minister.

Functions of the Ombud:
a. Promote and monitor good governance of community schemes.
b. Provide general education on rights and obligations of stakeholders in community schemes.
c. Develop and provide an alternative dispute resolution service for community schemes that is cost 

effective and provides value for money (“affordable, reliable, justice”)
d. Take over custody of all community schemes governance documentation and ensure and regulate 

monitor and control the quality of such documentation.
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REGISTRATION AND SCHEME DOCUMENTATION
Each “community scheme” must apply for registration with the Ombud within 30 days after: 

a. its incorporation; or
b. the coming into effect of the CSOS Regulations (i.e. 6 October 2017).  

Application for registration must be made in the prescribed form and must include, inter alia: 
a. Scheme details (including name, type of scheme, address, etc.);
b. The governance documents must be attached to the application; 
c. The names of the scheme executives (i.e. trustees of body corporate or directors of HOA); 
d. Details of the managing agent; and
e. details of auditors of the scheme, financial year end, fidelity fund details and financial statements must be attached. 

Each community scheme must, within 4 months after each financial yearend, submit the 
following documents to the Ombud in the prescribed form: 

a. Annual Return (in the prescribed form); and 
b. A copy of its annual financial statements. 

All prescribed forms (for Application for Registration, Amendment of Constitution Documents, 
filing of Annual Returns, etc.) are annexed to the CSOS Regulations 
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LEVIES DUE TO THE OMBUD
 Each “community scheme” must pay a levy to the Ombud, 

in respect of each unit, the lesser of: 
1. R40; or
2. 2% of the amount by which the monthly levy of a unit exceeds R500.

 This means that if the monthly levy of a unit is R2500 or more, 
the levy in respect of that Unit will be R40. 
 The levy is payable quarterly, from 1 January 2017 (90 days after 

coming into effect of the Regulations). 
 Arrear levies owing to the Ombud will bear interest at 2% per month. 
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GOOD GOVERNANCE
Greater responsibility for scheme executives (trustee, director or other person exercising control)
CSOS Regulation 14 obliges a scheme executive (over and above their normal fiduciary duties):
a. to take reasonable steps to inform and educate himself or herself about the affairs and activities of the scheme, relevant 

legislation and governance documentation of the scheme; 
b. to take reasonable steps to obtain sufficient information and advice about all matters to be decided by scheme executives to 

enable him or her to make conscientious and informed decisions; and
c. unless excused in writing by the chairperson on reasonable grounds, to attend all scheme executive and annual meetings, 

exercise an active and independent opinion and to exercise due diligence in relation to any business of the scheme. 

Fidelity Insurance
 CSOS Regulation 15 obliges every community scheme to insure against the risk of loss of money belonging to the community scheme 

or for which it is responsible, sustained as a result of any act of fraud or dishonesty committed by any “insurable person”.
 An “insurable person” includes a scheme executive, employee or agent who has control over the money of the scheme, managing 

agent, or any contractor or employee acting on behalf of or under the direction of a managing agent. 
 The minimum amount of fidelity insurance is the total value of: 

1. the scheme’s investments and reserves at the end of the last financial year; and
2. 25% of the scheme’s operational budget for its current financial year. 
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DISPUTE RESOLUTION
 Any person who is a party to or materially affected by a dispute, may lodge an application 

with the Ombud. 
 The relief sought must be within the scope of the prayers set out in Section 39, 

which contains 29 different orders for relief, divided into the following categories: 

1. Financial issues – e.g. an order to increase the amount of insurance;
2. Behavioural issues – e.g. an order that behaviour constitutes a nuisance, parking issues;
3. Governance issues – e.g. an order declaring a rule invalid and recording a new rule;
4. Meetings – e.g. an order requiring the executive body to call a meeting to deal with specified business;
5. Management services – e.g. an order requiring a managing agent to comply with the terms of its 

contract;
6. Private areas and common areas – e.g. an order requiring the executive body to have repairs and 

maintenance carried out; and
7. General and other Issues – e.g. an order to provide access to information. 



DISPUTE RESOLUTION (continued)
 The Ombud may reject the application – if the relief sought is not within its jurisdiction or if the Ombud believes the 

dispute should be dealt with in a court of law. 
 The Ombud must refer an application to conciliation – if it believes there is a reasonable prospect of a negotiated 

settlement.
 The Ombud must refer an application to an adjudicator – if there is no prospect of a settlement or if conciliation 

fails. The adjudicator must: 
 abide by the principles of due process; 
 act swiftly and with as little formality and reference to technical points as is consistent with a proper 

consideration of the application;
 consider the relevance of all evidence. 

 Legal representation – not allowed, except if adjudicator and parties agree or if adjudicator considers it necessary 
considering the questions of law raised and the complexity of the dispute. 

 Enforcement of an order – an order by an adjudicator is enforceable in the Magistrate’s Court or the High Court, 
depending on the relief ordered. The Clerk of the Magistrate’s Court and the Registrar of the High Court, upon 
receipt of a copy of the order of an adjudicator, MUST register it as an order of the relevant court.

 Right of Appeal – any affected person may (within 30 days after the granting of the order) appeal against the 
order to the High Court, but only on a question of law.
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SECTIONAL TITLES SCHEMES MANAGEMENT ACT 
(“STSMA”)

 Probably the most significant innovation of the STSMA, is the establishment of “Reserve Fund”. 
 Applies only to “sectional title schemes”. 
The body corporate of each sectional title scheme must establish and maintain a reserve fund reasonably sufficient to 
cover the cost of future maintenance and repair of common property, but not less than the amounts prescribed under the 
Regulations. 
STSMA Regulation 2 provides that the minimum amount of the annual contribution to the reserve fund for a financial year 
budgeted for, is determined with reference to the amount in the reserve fund at the end of the previous financial year. If 
such amount is: 
a. equal to or greater than 100% of the total contributions to the administrative fund for the previous financial year – no 

minimum contribution is required; 
b. less than 25% of the total contributions to the administrative fund in the previous financial year – the minimum 

contribution to the reserve fund is at least 15% of the total budgeted contribution to the admin fund; or
c. Between 25% and 100% of the total contributions to the admin fund in the previous financial year – the minimum 

contribution to the reserve fund is an amount equal to the amount budgeted to be spent from the administrative fund 
on maintenance and repairs in the financial year budgeted for. 
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INNOVATIONS RELATING TO 
MANAGEMENT AND CONDUCT RULES

 The Management and Conduct Rules – previously Annexures 8 and 9 to the STA Regulations are superseded by 
Annexures 1 and 2 to the STSMA Regulations. Any special rules made under the old STA, continues to apply, unless in 
conflict with the new rules. 

 Management Rules may be substituted, amended or repealed by:
a) the developer when opening the sectional title register (but only a few, very specific rules – much less than 

under the STA – number of trustees; nomination, election and appointment or trustees; etc.); or
b) by unanimous resolution of the body corporate if at least 30% of the units in the scheme are owned by persons 

other than the developer.
 Management Rules which are inconsistent with the other management rules may not be added. 

a) Amendments, repeals or substitutions must; and 
b) be submitted to the Ombud for examination and approval. 

 Amendments, repeals or replacements must only be approved if the Ombud considers it reasonable and appropriate for 
the scheme.

 The Ombud must issue a certificate if it approves the amendment, repeal or replacement of the rules. The amendment 
takes effect either on the date of the issuing of the certificate or the opening of the sectional title register, whichever 
occurs last. 

 This is a significant improvement, as under the old regime, the amendments were lodged with the Registrar of Deeds. 
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